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The paper examines the numerus clausus of property law from a Law and Economics per-
spective.

Rights in rem (ius in rem) are rights of a person to a thing.(1) They are characterized
by the fact that they act against the whole world (erga omnes effect) and not merely be-
tween two persons (ius in personam). Rights in rem are therefore also called absolute rights.
They exist both in continental European civil law as well as in Anglo-Saxon common law(2),
although their exact definition differs from jurisdiction to jurisdiction.

Property is such a right in rem.(3) However, not all rights in rem give rise to full own-
ership.(4) Rights in rem are only those that are defined by the legislator.(5) There is no
contractual freedom with regard to rights in rem.(6) Parties cannot autonomously create
new rights in rem(7) and contractual obligations must be fulfilled by means of a fixed reper-
toire of existing types of property rights defined by the law, which is why this principle is
called the numerus clausus of property law.

The justification of legal theory for the numerus clausus of property law is the protection
of legal transactions and the trust in the content of rights in rem.(8) Whoever acquires a
right in rem should be entitled to the rights a certain right in rem embodies.(9) However, the
principle does not prohibit that the property rights specified by law cannot be combined in
a way that addresses the parties‘ specific needs. Nevertheless, they must do so in accordance
with the positively determined specifications.(10)

The numerus clausus principle of property law is firmly anchored in German property law
and, as such, an integral part of German private law. It is a prerequisite for the strict separa-
tion of the law of obligations and the law of property, the distinction between personal rights
and rights in rem, and thus the autonomy of property law.(11) It is therefore not surprising
that the numerus clausus is relatively uncontroversial among both, lawyers and scholars and
usually not challenged,(12) even though the principle is not even explicitly mentioned in the
German Civil Code. Some, however, see the numerus clausus as a restriction of freedom
of contract, and hence requires a sound justification. Some argue that it should be within
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the freedom of the owner to create non-standardized rights in rem and trade those. Should
individually created rights in rem not meet the needs of the market, the creator would have
to bear the costs and endure the lower value of his title.(13) Law and Economics scholars,
however, have argued that individually created rights in rem do not only have an effect inter
partes and that efficiency considerations also support the numerus clausus principle.

From an economic point of view, three main arguments are put forward in favor of the
numerus clausus principle:(14) that it can save third-party information costs through stan-
dardization (1), that it counteracts fragmentation of property rights and thus prevents from
socially inefficient underutilization of resources (2), and that it reduces the costs of proof of
ownership (3).

A significant economic analysis of the numerus clausus of property law has been presented
by Smith and Merrill in 2000. They argue that it helps to limit the negative externality
on other market participants associated with an inefficiently high number of autonomously
created rights in rem. Outside parties would be burdened with high information costs if the
number and nature of rights in rem were left to the discretion of the contracting parties.
If individually created rights in rem existed, a potential legal possessor would first have to
inquire about the scope of such property rights. (15) These information costs would be lower
if rights in rem were merely chosen from a predefined catalogue.

The second economic justification of the numerus clausus is based on the idea that the
principle prevents fragmentation of rights and thus inhibits an economically inefficient un-
derutilization of resources. This argument, popularized by Michael Heller and better known
as the tragedy of the Anticommons(16), represents the flip side of the classic tragedy of
the commons: If too many people have a say in how to use a resource, each party could
potentially exclude others from use.(17) This creates free-rider incentives and hold-out prob-
lems.(18) Heller applies the concept of Anticommons to the numerus clausus of property
law:(19) If individual rights of the "bundle of property rights”(20) were distributed among
different persons, which could be the case if rights in rem were individually formable, the
bundle of rights could consequently fall apart in the long run and result in situations where
objects could not be used and left idle. However, there are many situations in private law
that involve a multitude of stakeholders(21) and it is possible to mitigate Anticommons
problems ex-post, for example by means of claims for settlement. (22)

Other approaches to justify the numerus clausus of property law are based on cost con-
siderations. The argument goes that the principle leads to a reduction of system costs
through uniform rights in rem. For example, a land register functions best if the number of
registerable rights is limited and their content is defined by law.(23)

The following article seeks to shed light onto these arguments while also taking perspec-
tives from other legislations into account.
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